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This is a suit by the Gty of Church H I, acting by
and through the Church Hi Il Regional Planning Comm ssion, seeking

to enjoin Dwight S. Taylor from devel oping a nobil e hone park

! Thomas A. Peters, Trustee, is Grantee in a trust deed conveying

the property to secure Howard Ed Lloyd, Sr., and wife, Peggy P. Lloyd, all of
whom were made parties defendant in the original complaint, but are di sm ssed
bel ow and were not involved in this appeal.



outside the city limts of the Gty of Church HIll, but within an

area controlled by the Planni ng Conm ssi on.

The Trial Judge dism ssed the suit, finding that the
statutory authority granted the Pl anning Conmm ssion only applied
when property is sold and does not apply when sites are | eased,

as is the case in this instance.

The Pl anni ng Comm ssi on appeals, raising the follow ng

two | ssues:

1. A question of |aw which appears on the face of the
pl eadi ngs and judgnent of the Court - whether the
Court erred when it found that subdivision
regul ati ons apply only to the devel opnent of
property for which there is a contenpl ated
“i mredi ate or future" sale of that property,
irrespective of whether the inprovenent of the
property requires construction of multiple trailer
sites; rights-of-way to and fromthose sites to
access the public road; and, water, sanitation,
electrical and other utilities for a nobile hone
park; and

2. A question of |aw which appears on the face of the
pl eadi ngs and judgnent of the Court - whether the
Court erred when it declared that a planning
conmm ssi on may not properly deny approval of a
Pl an for Devel opnent of a Mobile Hone Park for the
sol e reason that such approval would all ow
Appel l ee to establish a pre-existing use which he
ei ther knows or could have known was forbi dden by
t he proposed Regi onal Zoni ng Ordi nance being
del i berated by the governing body of the Gty of
Church HII.

The facts, which are for the nost part taken fromthe
pl eadi ngs of the parties, are accurately stated by the Trial

Judge in his final order:



{T] he Court finds, and the parties agree, that
Plaintiff's governing body has appointed the Church
Hi Il Regi onal Planning Comm ssion to exercise the
powers granted to it pursuant to Tenn. Code Ann. 813- 3-
401 et seq.; that the Church H Il Regional Pl anning
Comm ssi on exercises jurisdiction pursuant to | aw over
the Church H Il Planning Regi on, conposed of the
territory of the City of Church HIl, together with
territory adjoining but outside of the City of Church
HIll, no part of which is nore than five (5 mles
beyond the Iimts of the Gty of Church HIl; that

Def endants have various interests in a certain 5.82 +
acre parcel of property |located outside the boundaries
of the Cty of Church Hll, but within the boundaries
of the Church H Il Pl anning Region; that Plaintiff, by
its Regional Planning Conmm ssion has established
Subdi vi si on Regul ati ons pursuant to Tenn. Code Ann.
8§13-3-401 et seq., governing the subdivision of
property | ocated within the Church H Il Planning

Regi on; that these regul ations include Ceneral

Requi rements and M ni num St andards of Design for Mbile
Home Parks; that the definition of the term subdivision
is found at Tenn. Code Ann. 813-3-401 (4)(B); that

Def endant, DWGHT S. TAYLOR proposes to rent, but not
sell, trailer spaces in his proposed nobile honme park
to be located on his property; that Plaintiff gave its
statutory public notice of intent to adopt a Regi ona
Zoni ng Ordi nance pursuant to Tenn. Code Ann. 813-7-303;
that the statutory six (6) nonth abeyance period has
now expired; that the Church H Il Regional Planning
Comm ssion certified a Regional Zoning Ordinance to the
Board of Mayor and Al derman of the Gty of Church H |l
whi ch has not yet adopted it.

Resol ution of the first issue turns upon a portion of
T.C.A Title 13, Chapter 3, Part 4, which creates Regional
Pl anni ng Conmi ssions, and specifically as to the issue raised in

this appeal, T.C A 13-3-104(B):

(B) "Subdivision" neans, in all counties except those

i n subdivision (4)(A), the division of a tract or
parcel of land into two (2) or nore lots, sites, or
other divisions requiring new street or utility
construction, or any division of less than five

(5) acres for the purpose, whether inmrediate or future,
of sale or building devel opnent, and incl udes
resubdi vi si on and, when appropriate to the context,



relates to the process of resubdividing or to the |and
or area subdi vi ded.

The Pl anni ng Conm ssion contends that the Chancellor's
interpretation of the nmeaning of the words "the division of a
tract or parcel of land into tw (2) or nore lots, sites, or
ot her divisions requiring new street or utility construction,"”
was too restrictive a construction, and that a nore appropriate

one would be to include lots rented, as well as those sold.

On the other hand, M. Taylor, quoting froma

dictionary definition, nmakes the followi ng argunent in his brief:

The word "divide" is defined as "To separate; to
break apart;. Webster's Illustrated D ctionary,
Publ i shers Conpany, Inc. 1962. The word "separate" is
defined as "To becone detached fromthe whole; to draw
apart; to go different ways; to divide; to break away
fromthe whole; to keep apart..." Wbster's, supra.

Real property in the State of Tennessee may only
be divided or separated by an instrunment of conveyance
inwiting. Title 66, Chapter 5, Tennessee Code
Annot at ed; Hanpton's |l essee v. M Gnnis, 1 Tenn. 286
(1808).

Zoning | aws generally, of which the Code Section in
question is akin, are in derogation of an owner's rights in

property and are to be strictly construed. State v. City of

Nashville, 207 Tenn. 672, 343 S.W2d 847 (1961); State v. City of

Gak Hill, 204 Tenn. 353, 321 S.W2d 557 (1959); Boles v. City of

Chat t anooga, 892 S. W 2d 416 (Tenn. App. 1994); Anderson County v.

Remote Landfill Services, 833 S.W2d 903 (Tenn. App. 1991). W




believe the Trial Judge was correct in enploying such a
construction. 1In so finding, we recognize that the problens
sought to be alleviated would result as nmuch fromleasing trailer
sites as fromselling them We conclude, however, that the

Pl anning Conm ssion's renedy lies with the Legislature, and not

with the courts.

The follow ng allegations fromthe conplaint are the

predi cate for the second issue the Planni ng Comm ssion raises:

Pursuant to Tenn. Code Ann 829-14-101 et seq., the
Tennessee Decl aratory Judgnent Act, Plaintiff seeks a
decl aration of the rights, status and other | egal
rel ati ons between the parties relating to the
application of the Regional Zoning O dinance
pronmul gated by Plaintiff to the inprovenents bei ng nade
to the property of Defendants.

12. A copy of Resolution No. 223, adopted by the Board
of Mayor and Alderman of the City of Church Hll,
was delivered to the Hawki ns County Executive,
whereby Plaintiff gave its statutory public notice
of intent to adopt a Regional Zoning O di nance
pursuant to Tenn. Code Ann. 813-7-303.

13. The statutory six (6) nonth abeyance period has
now expi red; and, the Church Hi |l Regi onal
Pl anni ng Comm ssion certified a Regional Zoning
Ordi nance to the Board of Mayor and Al der man of
the Gty of Church Hll, who will soon consider
t he adoption of said ordinance on the first of two
requi red readi ngs.

14. Said Regional Zoning Ordinance, if ordained as
recomended, woul d place the property within a
Zoning District which would prohibit use of
Def endants' property for a Mbile Hone ParKk.

15. Plaintiff may properly deny approval of a Plan for
Devel opnent of a Mobile Hone Park, if Defendant
DWGHT S. TAYLOR were to subnmit one while the
Regi onal Zoni ng Ordi nance is under consideration,
where such approval would allow himto establish a
use which he either knows or could have known was



forbi dden by the proposed ordinance; if it were
ot herwi se, such would nullify the entire work of
the nunicipality in endeavoring to carry out the
pur pose for which the zoning | aw was enact ed.

I n support of the second issue, the Planning Conmm ssion
argues that the City of Church H Il is poised to adopt a regiona
zoni ng ordi nance, which woul d unquestionably prevent M. Tayl or

from proceedi ng as he proposes.

The Pl anning Commi ssion insists that it is appropriate
that M. Tayl or be enjoined fromproceeding in |light of the
i mm nent adoption of a regional zoning ordinance by the Gty of
Church Hill. In support of this proposition, the Pl anning

Commission cites State ex rel. SCA Chem, etc. v Konigsberq. The

facts in that case are succinctly and accurately set out in an
unreported opinion by Judge Lee Russell, Special Judge, sitting

for this Court in State ex rel. v. City of Franklin Minici pal

Pl anni ng Conmi ssion, filed in Nashville on March 21, 1996, as

foll ows:

The general rule is well established and is agreed
by all parties here to be that there is no "vested
right" to continuity of zoning or in the issuance of a
buil ding permt or approval of a site plan based on
prior zoning unless actual construction has comenced.
State ex rel. SCA Chem cal Waste Services, Inc. v.

Koni gsberg, 636 S.W2d 430 (Tenn. 1982); Schm eder v.
Lazarov, 390 S.W2d 197 (Tenn.1965); Howe Realty Co. v.
City of Nashville, 141 S.W2d 904 (Tenn. 1940).

The SCA Chemical case is instructive. In that
case, a chem cal conpany applied for a clean air permt
fromthe Shel by County Heal th Departnment on Septenber
4, 1990, as part of the process of building a waste
di sposal facility in Menphis. Over a nonth later, on



Oct ober 6, 1980, the governing bodies of Menphis and
Shel by County jointly passed a conprehensive new zoni ng
scheme whi ch, anong ot her things, added restrictions to
wast e processing. The new zoning had an effective date
of January 1, 1981. On Cctober 9, 1980, SCA Chemi cal
applied for a grading pernmit to begin the process of
constructing its new facility. The Chief Building

O ficer of Shel by County did not act on the
application. On Cctober 22, 1980, the Board of Shel by
County passed a resolution which directed all county
agencies not to issue pernmts to SCA Chem cal until
January 15, 1981, and then to require SCA Chemical to
meet all standards in effect on January 15, 1981. The
resolution was directed at SCA Chem cal by nane and
applied to no other entity.

On Cctober 27, 1980, SCA Chem cal went into court
seeking a mandanus to force the Shel by County Heal th
Departnent to issue the clean air permt. On Novenber
3, 1980, Shel by County anended its resol ution of
Cct ober 22, 1980, to nmake it apply to any proposed
pl ant for hazardous waste treatnment. The trial court
ruled that the County Board of Conmi ssioners had not
acted arbitrarily, capriciously, illegally, unlawfully,
or beyond its jurisdiction in adopting the resolutions
of Cctober 22, 1980, and Novenber 3, 1980, and that
therefore the Health Departnent was under no
obligations to issue the permt. After the trial but
not until January 15, 1981, over four nonths foll ow ng
the initial application, the clean air permt was
I ssued.

Qur Suprenme Court observed that ordi nances of the
type passed by Menphis and Shel by County are called
"stopgap" or "interin ordinances and that their
"function and purpose is to preserve tenporarily the
status quo of the municipality or section thereof to
whi ch they apply until a pendi ng permanent zoning
regulation [can] be finally adopted.” I1d. At 434. The
Suprene Court goes on to explain that "because it takes
much tinme to work out the details of a conprehensive
zoning plan and it would be destructive of the plan if,
during the period of its incubation and consi deration,
persons seeking to evade its operation should be
permtted to enter upon a course of construction that
woul d progress so far as to defeat, in whole or in
part, the ultimte execution of the plan.” Id. At 435
citing with approval MIller v. Board of Public Wrks,
195 Cal . 777, 234 P.381 (1925).



It would seemthat SCA Chemical is inapposite. W say

this because the record shows that the first order, styled "Final
Order"” was entered on Cctober 26, 1995. Thereafter, a notion to

alter or anend the judgnent was filed. It pointed out that "the

previ ous judgnment does not address any issue relating to the bond
for restraining order,"” and asked that the judgnent be anended to
show that it was entered pursuant to Rule 54.02 of the Tennessee

Rules of Civil Procedure, which converts an otherw se interl ocu-

tory order into a final one. The notion was granted by an entry

of a second final order on January 10, 1996, which is identica

to the first, with the exception of the follow ng paragraph:

4. That pursuant to Tenn. R CGv. Pro. 54.02 the
Court directs the entry of a final judgnent upon
its express determ nation that there is no just
reason for delay and upon its express direction
for the entry of judgnent.

Thus, it appears the natter has been before the Gty
Council of the Gty of Church Hill since before the filing of the
conpl aint on Septenber 12, 1995, until the date of the second
final order, and presumably has not been acted upon at the tine
of oral argunent in July 1996, nor as of the date of entry of
this opinion. O herw se, we are satisfied that counsel for the
Pl anni ng Comm ssion would have called this fact to our attention
under the provisions of Rule 14 of the Tennessee Rul es of

Appel | ate Procedure relating to post-judgnent facts.



We accordingly conclude that an injunction wuld be
i nappropriate under the facts of this case "to preserve
tenporarily the status quo of the nmunicipality or section thereof
to which they apply until a pendi ng pernmanent zoning regul ation
can be finally adopted.” To put it another way, we do not
believe M. Taylor should be precluded indefinitely from
devel opi ng the property, awaiting action of the Cty of Church

Hll, which may never cone.

For the foregoing reasons the judgnment of the Trial
Court is affirnmed and the cause remanded for collection of costs
bel ow. Costs of appeal are adjudged against the Gty of Church

Hll and its surety.

Houston M Goddard, P.J.

CONCUR:

Don T. McMiurray, J.

Charl es D. Susano, Jr., J.



